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On the Rules of Exercising the Retention-of-Title Seller’ s Right of
Reclamation after the Implementation of the Civil Code
L1 Hao

Abstract ; Due to the institutional arrangement of the rights of reclamation and redemption,
the security structure of the sale by retention of title in China presents the “double effects” , i, e.
control of possession and liquidation. Article 642, section 2 of the Civil Code establishes the rule
that a retention-of-title seller may exercise the right of repossession by reference to the procedures
for the realization of security rights in the event of failure of negotiation with the buyer. However,
considering that the premise for the application of special procedures in cases of realization of se-
curity interests is non-contentious , it is necessary to re-examine the provision of article 642, sec-
tion land justify the non-contentious nature of the case where the seller exercises the right of rec-
lamation based on the similarity between the exercise of the right to reclamation and the realiza-
tion of security interests. In addition, the applicable rules by reference places too much emphasis
on convenience, which may lead to the failure of the buyer’s right of redemption stipulated in arti-
cle 643. In order to avoid this imbalance of interests, the reference effect of the seller’s right to
reclamation does not include liquidation, but only aims to enable the seller to regain possession of
the subject matter. Regulations on jurisdiction, application, review, objection, inquiry, and pro-
cedural conversion can be applied by reference.

Keywords : retention of title; right of reclamation; right of redemption; special procedure :

application by reference
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